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GST on foreign supplies 
Imposing Goods and Services Tax (GST) on the 
digital economy has been a hot topic this year as 
New Zealand retailers push for equal GST treatment 
between local and foreign suppliers. 
 
At present, foreign providers of cross-border 
services and intangibles (including music, e-books, 
videos and software purchased from offshore 
websites) do not have to pay GST on sales to New 
Zealand based consumers. This puts local based 
providers at a substantial disadvantage because 
they have to charge GST, which will, at a minimum, 
increase their prices by 15% when compared to 
foreign competitors. 
 
Currently, whether or 
not GST applies to a 
particular transaction 
depends on a number 
of factors, such as the 
location of the supplier 
or where the services 
are performed. Because most e-tailers are not 
based in New Zealand, and their services are not 
performed from New Zealand, GST does not apply. 
 
This issue is not isolated to New Zealand with many 
countries facing similar GST/VAT non-collection 
issues. Given the significant revenue at stake, 
governments worldwide have a vested interest in 
reform. The Organisation for Economic Co-
operation and Development (OECD) has released 
guidelines on GST/VAT treatment, which countries 
are considering adopting. 
 
The New Zealand Government has now brought a 
bill to parliament to introduce GST on purchases of 
digital services from offshore suppliers.  It is 
intended to take effect from October next year.  The 
proposed measures will apply to e-books, digital 
music, videos and software purchased from offshore 
websites. 
 
The proposed changes will not require offshore 
providers to return GST when they make supplies to 
New Zealand businesses (who would normally be 
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able to claim the GST back). The new rules would 
focus on taxing business-to-consumer supplies. 
 
At present, GST not collected on low-value goods 
imported into New Zealand is also an issue. The 
Government intends to align, where possible, the 
collection of GST on imported goods with the 
changes relating to cross-border services and 
intangibles. The New Zealand Customs Service is 
looking at options for simplifying the collection 
mechanism and reducing the threshold before GST 

is charged on imported goods (currently $400), 
while balancing the cost to collect that GST. 
 
As e-commerce continues to grow, the volume of 
services and imported goods on which GST is not 
collected is becoming increasingly significant. It has 
passed the tipping point where the Government is 
now moving to capture that lost tax revenue. 
 
Businesses should also be mindful of similar 
changes being implemented in other countries that 
may result in GST/VAT being required to be paid. 

Changes to closely held company tax rules
In New Zealand, companies are often the preferred 
vehicle when setting up a new business. They are 
well understood, underpinned by well-functioning 
legislation, flexible, and liability is generally limited to 
the amount of a shareholder’s investment. 
 
However, the tax rules surrounding companies can 
be complex and not well suited to small businesses. 
In acknowledgement of this, the Look Through 
Company (LTC) regime exists to provide the 
corporate benefits described above, while ignoring 
the corporate form for tax purposes. Instead, an 
LTC is treated as a partnership for tax purposes and 
profits or losses ‘flow through’ to the shareholders. 
 
Unfortunately, the devil 
has been in the detail, 
as the LTC rules 
themselves are also 
complex resulting in 
few companies electing 
into the regime. The IRD have recognised this and 
released an Official Issues Paper that proposes to 
make the LTC rules more user-friendly. The paper 
also considers changes to the treatment of capital 
gains and dividends. 
 
Proposed changes to the LTC rules 
The major changes proposed to the LTC rules 
include: 
• Eliminating the requirement for most LTCs to 

complete the loss limitation calculation because 
it has limited practical application. 

• Changes to the eligibility requirements to allow 
more than one class of shares (provided all 

shares have uniform entitlements to income and 
deductions). 

• Tightening the entry requirements for LTCs with 
trust shareholders. For example, a beneficiary 
that has received a distribution in the last six 
years will be a ‘counted owner’. 

• Excluding charities and Maori authorities from 
being shareholders in LTCs. 

• Restricting the amount of foreign income earned 
to the greater of $10,000 or 20% of its gross 
income when more than 50% of the LTC’s 
shares are held by non-residents. 

• Clarification of the debt remission income rules, 
including a change that should mean no debt 
remission income arises when an amount owed 
to a shareholder by an LTC is remitted. 

 
Overall, it is debateable whether the proposed 
changes simplify the LTC regime or not. 
 
Other initiatives 
Generally, a company is able to distribute a capital 
gain tax-free when the company is liquidated. 
However, if a company makes a capital gain on the 
sale of an asset to an associated person, that gain 
is taxable on liquidation. It is pleasing to see that 
this rule may be relaxed to exclude sales to non-
corporate purchasers and sales between companies 
that are 66% commonly owned. 
 
Other simplification changes include removing the 
requirement for certain companies to withhold 
Resident Withholding Tax from fully imputed 
dividends and some interest payments. 

 
Doing your own Due Diligence 
When purchasing a business it is important to 
understand its value. The value of a business will 
ultimately determine whether to purchase it and if 
so, how much to pay. A number of factors need to 
be considered when determining the value of a 
business, including; it’s financial position, future 
forecasts, existing customer relationships, staff 
structure and relationships, why the current owner is 

selling, your future exit strategy, and the list goes 
on. 
 
Ideally, advisors who specialise in completing due 
diligence and financial analysis should be used. 
However, if that isn’t possible or if a ‘starting point’ is 
required before a specialist team is brought in, here 
are four key areas to focus on: 
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• the reoccurring nature of revenue, 
• the quality of earnings, 
• what drives business growth, and 
• the business’s cash flow. 
 
Understanding business revenue is integral to 
understanding the value of a business. A key 
question is therefore how is revenue secured going 
forward, i.e. how does the company retain their 
customer base? If business sales are generated by 
long-term contracts this will greatly increase the 
value of the business when compared to unsecured 
business sales that are retained by customer loyalty 
alone. 
 
Further, if customer loyalty is attached directly to the 
existing business owner this can 
decrease the value of the business. 
Understanding what drives the 
business revenue provides a more 
in-depth understanding of the 
reoccurring nature of the revenue 
and what a new business owner 
will need to do to retain the same 
level of revenue. 
 
Secondly, the quality of earnings must be examined. 
The earnings you use to value a business should be 
earnings that are maintainable into the future. Often 
within company accounts there are entries that 
distort a business’s true earnings. These can be 
one-off events that will not occur again in 

subsequent years such as a large cost or sale that 
is attributable to unusual circumstances. Staff and 
rent costs are often worth examining as it is 
common for these costs to not truly reflect their 
market price. All costs must be adjusted to market 
value to provide a fair reflection of profit. 
 
Often, earnings will be forecast to grow into the 
future. If this is the case understanding what drives 
that growth is paramount. In order to analyse this it 
is useful to compare the historic accounts with the 
forecast accounts and analyse the key assumptions 
and key risks to achieve the growth. Assumptions 
should be realistic and the risks shouldn’t be 
understated. 
 
Finally, the working capital requirements of a 

business should be examined. 
Every business has different cash 
flow requirements due to seasonal 
changes or supplier and customer 
relationships. Can future capital 
requirements be funded? 
Moreover, if the business is 
forecast to grow, what working 
capital is required to fund that 
growth? 

 
Answers to the above questions will help determine 
whether the business is worth purchasing and might 
save some money when negotiating the price with 
the vendor. 

Deduction disallowed for management fee 
The days of trading in your personal name are long 
gone. Whether trading occurs through a company or 
multiple companies, held by a Trust with a corporate 
trustee or multiple Trusts with multiple corporate 
trustees, either way, the utilisation of special 
purpose entities is common. Because of the 
common control that exists in these situations, it is 
all too easy for transactions between entities to be 
poorly documented. A recent Taxation Review 
Authority (TRA) decision reminds us all of the need 
to do better. 
 
The TRA decision related to whether a taxpayer was 
entitled to a tax deduction for a management fee 
that had been charged by a related entity. The 
problem was that there was no evidence that 
management services had actually been provided 
and the deduction was disallowed. 
 
The case, TRA 013/10, involved a dispute between 
Inland Revenue and Q Land Trustees Ltd (Trustee), 
the corporate trustee of the Q Land Trust (the 
Trust). During the 2005 income year, the Trust 
claimed a $1,116,000 deduction for management 
fees paid to Q Land Ltd (a company it indirectly 

owned). The management fee reduced the Trust’s 
income to zero and was absorbed by the company’s 
tax losses. Inland Revenue disallowed the deduction 
on the basis that it was not incurred in the derivation 
of gross income or, it was part of a tax avoidance 
arrangement. 
 
The Trustee relied on the decision in Lockwood 
Buildings Ltd V C of IR (1996) 17 NZTC 12,483 
(Lockwood), which made it clear that an arbitrary 
allocation of management expenses is acceptable. 
In Lockwood a holding company took over the 
management services for its multiple subsidiary 
companies and received a combined management 
fee of $1,901,821. The High Court upheld the 
deduction for management services. 
 
However, the TRA found the facts in Lockwood 
were distinguishable from the present case as the 
costs were clear and properly documented. This 
was in contrast to the Trustee’s case where the fee 
was not fixed by reference to its costs but simply by 
reference to the Trust’s total income and the charge 
could not be supported by any written management 
agreement, invoices or company resolutions. 
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The TRA ruled in favour of Inland Revenue, denying 
a deduction on the grounds that there was no 
sufficient connection between the fees and the 
carrying on of Q Land Ltd’s business and there was 
no record that any management services were in 
fact supplied. This was despite the TRA 
acknowledging that the Trust required management 
services. 
 
Not only was the $1,116,000 deduction denied, but 
the Court also ruled that it was a tax avoidance 
arrangement, lacking commercial reality. This 
decision was reached once the TRA had concluded 
it was not Parliament’s intention for a company’s 

loss to be transferred to a Trust, which was the 
effect of the management fee. The TRA stated that 
the management fee served no commercial 
purpose. A shortfall penalty of $184,000 was 
imposed for taking an abusive tax position (reduced 
by 50% for previous behaviour). 
 
This case brings about a strong reminder – 
transactions between commonly controlled entities 
should be approached no differently than if it was a 
transaction between third parties. 

Snippets 
Further cuts to ACC levies 
ACC must collect sufficient funds to cover the costs 
of all current and past claims. In 1999 the 
Government realised funding was insufficient to 
cover on-going costs of pre-
1999 claims and therefore, 
introduced a ‘residual levy’ to 
build up adequate funds. 
 
The residual levy has been 
incorporated into the work 
levy whereby, at present it 
comprises two components; 
(1) a current portion and (2) a residual portion. Each 
year, the current portion of the work levy is adjusted 
to reflect the most recent injury experience within 
the business’s specific industry. The residual portion 
however, has been fixed since 2005 and is based 
on the remaining cost of pre-1999 claims. 
 
Following a recent valuation of ongoing claims 
costs, the Government has proposed to remove 
residual levies in 2016/2017, which could result in 
75% of businesses paying a reduced levy. 
 
Once the residual levy is removed, work levies will 
be fully calculated on more recent injury trends and 
industries with increased injury rates will pay higher 
levies (and vice versa), i.e. those who operate in 
industries with higher injury costs. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Christmas office closure 
We are fast approaching the holiday period as 
another year draws to a close.   
 
Our office will be closing on Monday 21 December 
2015 and will reopen on Monday 11 January 2016. 
 
We wish you all a safe and happy holiday season 
and look forward to seeing you in 2016.  
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