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May Tax Legislation 
In May 2016, the Government introduced the 
Taxation (Annual Rates for 2016–17, Closely Held 
Companies, and Remedial Matters) Bill (the Bill). 
Some of the key changes proposed in the Bill are 
outlined below.  
 
Tainted capital gains 
Capital gains derived by a company from the sale of 
a capital asset are able to be distributed tax free on 
liquidation. However, under the current legislation a 
capital gain derived from the sale of a capital asset 
to an associated person cannot be distributed tax 
free. Instead, the distribution of ‘tainted capital 
gains’ comprises a taxable dividend. The current 
rules date back to before the current imputation 
regime existed and arguably have no place today. In 
recognition of this, the Bill proposes to narrow the 
application of the dividend rules so that a tainted 
capital gain only arises if: 
• the transaction is between two companies, and 
• at the time of the transaction both companies 

have common ownership of at least 85%, and 
• when the vendor company is liquidated and the 

capital gain distributed, the vendor company 
and the owner of the property have common 
ownership of 85% or more. 

 
Related party debt remission 
Taxable debt remission income can arise to a 
borrower if they are released from the obligation to 
repay a debt (i.e. the debt is forgiven). However, in 
specific circumstances these rules can lead to 
unusual outcomes. For example, if an insolvent 
company is propped up with loans from its 
shareholders and the company is liquidated or the 
debt is converted to equity, there is a risk of debt 
remission income arising.  
 
The Bill proposes that debt remission income will 
not arise where: 
• the borrower is a company or a partnership 

(including look-through companies and limited 
partnerships), and 

• the lender is an owner of the borrower, and 
• the debt forgiven is held and forgiven in 

proportion to ownership. 

 

All information in this newsletter is to 
the best of the authors' knowledge true 
and accurate. No liability is assumed by 
the authors, or publishers, for any 
losses suffered by any person relying 
directly or indirectly upon this 
newsletter. It is recommended that 
clients should consult a senior 
representative of the firm before acting 
upon this information. 
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Accordingly, taxable income will not arise where the 
forgiveness of debt does not change the net wealth 
of a group of entities (e.g. in a wholly owned group). 
Instead the debt (and any unpaid interest) will be 
treated as being fully repaid on the date the debt is 
forgiven. 
 
The Bill also proposes a separate amendment to 
prevent debt remission income arising for an LTC 
owner when that LTC owner remits a debt owed to 
them by the LTC.  
 
 

RWT on dividends  
Under current legislation, if a company pays a 
dividend to another company, resident withholding 
tax (RWT) applies at the rate of 33%, unless both 
companies are at least 66% commonly owned. 
Given companies pay income tax at 28%, payment 
of the additional 5% is arguably unnecessary. The 
proposed amendment will allow companies to opt-
out of deducting RWT from fully imputed dividends 
paid to corporate shareholders, thereby eliminating 
the need to pay the additional 5%. 
 
The above changes reflect common sense solutions 
to some illogical outcomes and are welcome. 

Witnessing history 
 
Over the last few months we have witnessed history, 
with the majority vote in favour of Britain leaving the 
European Union (EU). This was a surprise to many, 
and sent shockwaves around the world. In the days 
following the vote, the value of the 
pound declined substantially, and this 
instability may continue into the future 
as long as uncertainty is prevalent. 

Some of the key drivers behind the 
vote to exit the EU include a general 
view held that the EU is holding 
Britain back. The EU is said to be imposing too many 
rules on business and charging billions of pounds 
each year in membership fees for little in return (per 
the Treasury figures, in 2014/2015 Britain’s net 
contribution was £8.8 billion). Many people are also 
concerned with immigration levels and want Britain to 
take back full control of its borders, reducing the 
number of people moving there to live and/or work. 

Under the current EU framework, it is relatively easy 
for businesses to move resources such as people 
and products to and from British and European 
countries. However, businesses that trade in Europe 
and Britain are finding it difficult to predict how 
Britain’s exit from the EU will impact their business 
going forward. Although it is difficult to predict what 
will transpire over the next few years, by 
understanding the process and expected events 
behind the exit, you can get an idea of the potential 
outcomes an exit may cause.  

In order for Britain to formally exit the EU, Article 50 
of the Lisbon Treaty must be invoked. As Article 50 is 
relatively new and has never been invoked before, 
both the timing around the exit and application of the 
Article are uncertain. The process of Britain exiting 
the EU is expected to take some time and until Britain 
ceases to be a member, the EU laws still stand. From 
a legal and regulatory standpoint, nothing should 
change for approximately two years. This window, as  

 

prescribed by the article, provides for a renegotiation 
period allowing for a new legal foundation to be built 
for Britain’s trade relationship with the EU. During this 
period a number of other factors could also impact 

the outcome of the exit where key 
events will take place, such as the 
French Presidential election and 
German Federal election.  

The exit implications for businesses 
will largely depend on the 
arrangement Britain enters into with 
the EU following the exit (Britain will 

likely enter into one single deal with the remaining 27 
EU members). Four scenarios could occur in relation 
to the different degrees of integration that Britain may 
have with the EU in the future. These scenarios could 
take different specific forms, but broadly reflect one 
of the following:  
• EEA Member - where Britain remains part of the 

EEA and keeps the four freedoms of labour, 
capital, goods and services.  

• Free trade agreement.  
• Bilateral agreement (Swiss option). 
• No access agreement, whereby no new trade 

agreements are established with the EU. 

Any businesses trading across the British border will 
be anxiously waiting to see what happens next. They 
are likely to be thinking ahead and identifying 
potential issues and opportunities that may arise 
following an exit, such as the structure for exporting 
and importing goods, potential regulation changes, 
customs procedures and passport controls for 
business travellers. It could even see NZ businesses 
being put on a par with UK businesses when trading 
with counter parties within the EU. 
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Winding up a company 
Recently, there has been an increased level of 
sophistication on the part of Inland Revenue (IRD) 
when reviewing company windups. Important points 
to bear in mind when winding up a 
company are outlined below.  

Before applying to the Companies 
Office for removal from the 
companies register, a company 
should have discharged its liabilities 
to all creditors and distributed its 
surplus assets to its shareholders. 
The distribution of the company’s surplus assets 
should be recorded by way of the directors’ 
resolution. The amounts distributed to shareholders 
on liquidation are taxed depending on the nature of a 
distribution, as follows: 

1. Available subscribed capital (ASC) - represents 
a company’s paid up share capital and can be 
distributed tax free to shareholders on liquidation. 

2. Capital gain amounts - are generally able to be 
distributed tax-free on liquidation of a company. 

3. Remaining funds - to the extent that the 
distribution exceeds ASC and capital gain 
amounts, the balance will comprise a taxable 
dividend. This is typically a company’s retained 
earnings. 

In order for capital gains to be distributed tax-free, the 
process to windup the company must have 
commenced. Ideally, commencement of a liquidation 
is evidenced by a shareholders’ resolution signalling 
the intention to commence winding up the company. 
The IRD accept that in some circumstances, a less 
formal step may be sufficient to commence the 
liquidation, provided the step is overt and carried out 
with the aim of achieving removal from the register.  

We have seen an increasing number of cases where 
IRD has specifically requested documentation to 

evidence when the liquidation process was 
commenced. Therefore it is important to ensure the 
commencement resolution is drafted and dated 

correctly, or alternatively, a less 
formal course of action (if applicable) 
is supplemented by supporting 
documentation.  

The Income Tax Act also prescribes 
a specific formula that is to be used 
to calculate the capital gain amount. 
This will not necessarily equate to the 

capital gains recorded on the company’s balance 
sheet. Through its review process IRD are asking for 
a copy of taxpayers’ capital gain calculations.  

During the removal process approval must be 
obtained from IRD to remove a company from the 
register. The request to IRD should be made in 
writing after the liquidation process has commenced 
and once all tax compliance obligations have been 
met, e.g. final GST and income tax returns have been 
filed.  

If the final distribution is subject to resident 
withholding tax, this will also need to be filed and paid 
before IRD approval is given. The IRD have a list of 
information that must be provided as part of this 
request, which is available on their website. 

If approval is obtained, IRD will issue a letter stating 
they have no objections to the company being 
removed from the register. However, this approval 
provides no defence if a subsequent review, as 
described above, identifies mistakes when the 
various elements of the distribution were calculated. 

Care must be taken. If IRD take the view that a capital 
gain was distributed prior to ‘commencement’, the 
costs could be significant. 

FBT Reminder 
In the vast majority of cases fringe benefit tax (FBT) 
on vehicles is paid based on the GST inclusive cost 
price of a vehicle. But it is worth considering 
application of the depreciated tax value (TV) method 
if you have older vehicles on which FBT is being paid. 

Under the TV 
method, the value of 
the benefit for FBT 
purposes is 
calculated based on 
the depreciated 
value of a vehicle. It is typically not used from 
acquisition because it front loads the FBT cost into 
the first years of ownership and the benefit of its use 
doesn’t come until later. 

The method chosen in the first FBT return for a 
specific vehicle, must continue to be used for that 
vehicle for five years. Hence, use of the TV method 
can only be considered after that initial five year 
period has finished. However, if FBT is being paid on 
vehicles that have been owned for more than five 
years, a comparison to the TV method should be 
made – it is likely to give rise to a lower FBT cost. 

The fringe benefit value is calculated based on 9% of 
a vehicle’s TV value (at the beginning of the year). 
The 9% rate is based on a GST inclusive value. If 
GST was deducted on the cost of a vehicle and you 
wish to use your fixed asset register, the rate of 
10.35% applies. The minimum TV value that can be 
used for a vehicle is $8,333. 
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It is worth checking your vehicle register and if the TV 
method is an option, run the numbers, the greater the 
original cost of the vehicle, the greater the potential 
saving. 

 

Snippets 
Do you want tax with that? 
In today’s global economy a country’s tax regime is 
an important determinant when businesses are 

deciding where and how 
much to invest. Recent 
research ranked New 
Zealand’s tax system number 
two in the world for tax 
competitiveness. This isn’t 
surprising given NZ’s broad 

based low rate regime and the fact we don’t have 
estate duty, stamp duty or a comprehensive capital 
gains tax. 

By comparison, the United States ranked number 32 
of 34. An examination of some their rules around food 
could reveal why. 

In New York uncut bagels are tax exempt, but an 8% 
sales tax is added to any altered bagels… our 
suggestion is to cut your own. Illinois has a candy tax, 
but not if the candy contains flour. Colorado charges 
tax on ‘nonessential packaging’, and as a result, 
you’re paying a 2.9% tax for a takeaway coffee lid.  

If you thought these were absurd, prepare to have 
your mind blown.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

In California, and 30 other like-minded states, food is 
subject to tax if eaten on the premises or in a heated 
condition. Seems relatively straightforward right? 
Wrong. It means a hot sandwich to takeaway would 
be taxable, while a cold takeaway sandwich would 
not be. Furthermore, if a cold sandwich has hot gravy 
poured onto it, it becomes taxable, even if said gravy 
has cooled to room temperature. If a store clerk 
warms a customer’s cold sandwich in the store’s 
microwave, it becomes taxable. However, if the 
customer warms the sandwich using the store’s 
microwave, no sales tax is due.  

In summary, for anyone visiting the states, 
remember: iced coffee, and fresh, not toasted, to go. 

 

 

If you have any questions about the newsletter 
items, please contact us, we are here to help. 
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